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State Labor Law 


Claiming No-Man’s Land 


The Landrum-Griffin labor act last year opened the way for states to increase the 
number of employes covered by state laws dealing with labor-management relations. 
The act allows the states to claim jurisdiction in the no-man’s land in labor law, an 
area which lay between federal and state law. The clarification of jurisdiction in- 
creases the significance of state labor laws, and this article will examine labor law in 
the New England states. 

The no-man’s land in labor law came into being this way: Congress legislates in 
labor matters through its jurisdiction over interstate commerce. In order to keep its 
case load within practical limits, the National Labor Relations Board, which ad- 
ministers federal labor relations law, does not exercise its maximum possible juris- 
diction. In a 1957 decision (Guss v. Utah) the Supreme Court ruled that states could 
not administer labor law for companies potentially under the federal jurisdiction, 
even though the NLRB had declined jurisdiction. The result was a no-man’s land, 
where no jurisdiction was exercised, until the Landrum-Griffin act turned this area 
over to the states. (Continued on page 2) 


, Sluggish Improvement in Unemployment, page 5. 
Maso ( Exporters’ Use of Port of Boston, page 7. 














No one knows the size of no-man’s land, or 
consequently the volume of labor cases the states 
may deal with by virtue of their new power. 
Boyd Leedom, chairman of the NLRB, has said, 
“In our past efforts to produce... such data, we 
think we have found it impossible to ascertain 
the number of business establishments that 
would be covered by our full legal jurisdiction 
under our commerce clause.”’ 

The sweep of jurisdiction granted to the states 
is not as great as it might be because of a pro- 
vision in the new law which prevents the NLRB 
from reducing its current coverage. The NLRB 
asserts its jurisdiction by announcing yardsticks 
which determine which establishments it will 
cover. These yardsticks are measures of the 
firm’s size and interstate operations. They in- 
clude such things as value of sales out of state 
and purchases of raw materials out of state. In 
late 1958 the standards were lowered to broaden 
NLRB jurisdiction, and these yardsticks pre- 
vailed when Congress passed the Landrum- 
Griffin bill. 

The new grant of jurisdiction to the states does 
not mean that a full body of labor law now ap- 
plies to all groups of employes. Some states are 
ill-equipped for the new responsibility, for they 
do not have legislation comparable to federal 
laws dealing with labor-management relations. 
Among other provisions federal labor law es- 
tablishes an agency to conduct elections to de- 
termine employes’ choice of bargaining agents. 
The law requires management and unions that 
have been certified to bargain ‘‘in good faith”’ to 
reach a collective agreement determining wages, 
hours, and working conditions. For many states 
there is no agency comparable to the NLRB to 
conduct certification elections. 


Labor Relations Acts 


The basic federal law is the National Labor 
Relations Act, passed in 1935 and amended by 
the Taft-Hartley law of 1947 and the Landruim- 
Griffin act of 1959. At present only 12 states have 
a law comparable to the National Labor Rela- 
tions Act. The agencies which administer these 
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state acts have formed a national association of 
state labor relations agencies. At a meeting late 
last year in Denver this group offered to assist 
states which wish to draft labor relations acts 
and establish similar labor relations agencies. 

In New England, only the three southern states 
have labor relations acts. They are administered 
by the Massachusetts Labor Relations Com- 
mission, the Rhode Island Labor Relations Board, 
and the Connecticut State Board of Labor Re- 
lations. 

In addition to the importance of state labor 
laws to labor relations, they also constitute a 
factor in industrial location. Businessmen con- 
sider the existence of such laws in formulating 
decisions on location of their plants. 

The labor relations acts in New England are 
similar to the basic national act, but there are 
important differences. The differences generally 
reflect the fact that the New England states did 
not amend their acts to the extent that the Taft- 
Hartley law amended the national act in 1947. 
This results in the New England laws generally 
containing fewer restrictions on union practices. 

State labor relations laws serve two primary 
functions. They provide a means by which the 
state can certify unions as bargaining agents for 
groups of employes. They also provide means for 
enforcing prohibitions against “unfair labor 
practices,’’ held to be inconsistent with the pur- 
poses of the act. 

The philosophy of these laws is expressed in the 
1937 Massachusetts statute, which says its pur- 
pose is to eliminate “‘obstructions to the free flow 
of industry and trade... by encouraging the 
practice and procedure of collective bargaining.” 

The board administering a state labor relations 
act decides the bargaining agent for employes at 
the request of one or more em- 
ployes or a union. The board 
holds a hearing and can order 
an election to determine if a 
majority of employes voting wants a particular 
union, or if it wants no union. By no means do all 
representation cases result in certification of a 
bargaining agent. In the 1959 fiscal year the Con- 
necticut board, for instance, certified bargaining 
agents for less than 30 percent of the cases it 
handled. In the remaining 70 percent the cases 
were withdrawn by the petitioners, the board 
lacked jurisdiction, or the union failed to win a 
majority in the election. 

Most of the state boards’ cases are in estab- 
lishments such as restaurants, laundries, truck- 
ing, local retail stores, real estate firms, barber 
and beauty shops, taxicab firms, and some con- 
struction. Most manufacturing establishments 
come under the National Labor Relations Board’s 
jurisdiction and are the source of the biggest por- 
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tion of the national board’s cases (60 percent in 
fiscal 1959). Expansion of the states’ jurisdic- 
tion made possible by the Landrum-Griffin act 
may increase their activities in manufacturing 
enterprises. The NLRB will take jurisdiction of 
a manufacturing concern only if it has $50,000 or 
more annual state outflow or inflow of goods. 

The Connecticut board has, in 14 years of ex- 
istence, averaged about 50 representation cases a 
year. Recent data for all three states is shown in 
the table on page 2. 

In unfair labor practice cases the state boards 
hold hearings before formal charges are issued. If 
the board sustains the com- 
plaint, it issues a cease and de- 
sist order, which is enforceable 
through the courts. The only 
punitive measure a board can take is to order 
reinstatement, with back pay, of an aggrieved 
worker. Many complaints are settled informally 
without the issuance of legal orders. 

The most common unfair labor practice, ac- 
cording to the boards’ records, involves intimida- 
tion of employes in their right to self-organiza- 
tion. Unfair labor practices are generally defined 
to include discharge or other discrimination be- 
cause of union activity, refusal to bargain, and 
employer domination of a labor union. 

The state labor acts in New England differ 
from the national act in their treatment of unfair 
labor practices on the part of persons other than 
employers, i.e., unions and other individuals. The 
Taft-Hartley amendments added this type of 
unfair labor practice to the national act. In- 
cluded in these unfair union practices are such 
activities as refusal to bargain, coercion of em- 
ployes in their choice of a bargaining agent, and 
engaging in certain practices commonly described 
as the secondary boycott. The Landrum-Griffin 
bill strengthened the secondary boycott prohibi- 
tions. It also added to federal law some restric- 
tions against picketing for union recognition. Con- 
gress preferred that unions use NLRB elections. 

The Rhode Island and Connecticut statutes 
contain no provisions concerning unfair labor 
practices by unions. Massachusetts added unfair 
union practices to its statutes in the same year in 
which the Taft-Hartley act was passed. The 
Massachusetts unfair union practices are not as 
broad as those in the national act because the 
state restrictions do not include secondary boy- 
cotts. In the past two fiscal years only two unfair 
union practice complaints have been brought 
before the Massachusetts board. 

Another difference between 
the national law and state acts 
in New England is the granting 
of voting privileges to strikers 
in representation elections. This provision is im- 
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NEW ENGLAND LABOR ELECTIONS 
National Labor Relations Board, Fiscal 1959 








Representation Union | Employes Eli- 

| Elections | Victories es gible to Vote 
New England...... 305 | 19 28,663 

aine am 15 3,674 

New Hampshire. ~ | 15 2,419 
Woeriont........:. al 13 1,181 
Massachusetts. ...... 176 124 | 15,305 
Rhode Island........ 19 | 701 
Connecticut....... 67 5,383 








portant because a striking union might be ousted 
if strikers who have been replaced are not al- 
lowed to vote. 

The national act allows strikers not entitled to 
reinstatement to vote during a period of one 
year following commencement of the strike. New 
England state law goes further in protecting strik- 
ing unions. Massachusetts law permits strikers 
to vote with no statutory time limit. Rhode 
Island and Connecticut expressly forbid voting 
by anyone who is employed only for the dura- 
tion of a strike. 

A particularly important difference between 
federal and state law in New England is the legal- 

ity of contracts requiring unior 


Union membership as a condition of 
Membership employment. Federal law will 
Requirements permit in its jurisdiction con- 


tracts which require union 
membership within 30 days after the employe 
begins work. This is the “union shop.” Federal 
law forbids the ‘‘closed shop,” in which union 
membership is required prior to employment. 

None of the New England states restricts con- 
tracts requiring union membership (often called 
‘union security” provisions). Thus, all New Eng- 
land states, either through legislative silence or 
express provision, permit the closed shop. 

If states wish to forbid the union shop, which 
is now permissible under federal law, such a re- 
striction will prevail even in interstate commerce. 
Consequently, a state can further restrict union 
security in interstate commerce, but it cannot 
liberalize it. This is the basis for laws which for- 
bid compulsory union membership (often called 
“right-to-work”’ laws) in a number of states out- 
side New England. New Hampshire passed a law 
in 1947 to restrict union security, but repealed it 
in 1949. Maine voters rejected union security 
restrictions in a 1948 election. 

Thus, in New England the closed shop is legal 
in intrastate commerce in every state, and the 
union shop is legal in interstate commerce. 


Northern States 


Although the three northern New England 
states have no comprehensive labor relations 
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statutes, they all have some laws affecting labor- 
management relations. Here are a few such laws: 


» Maine and Vermont have specific statutes 
guaranteeing the right of labor to organize and 
bargain collectively. 


» Maine outlaws “blacklisting” — circulating 
among employers the names of individuals in- 
volved in union activity (an unfair labor practice 
in states with labor relations statutes). 


» New Hampshire forbids the ‘“‘yellow dog”’ con- 
tract, in which an employe agrees not to join a 
union in order to maintain employment (also an 
unfair labor practice in other states). 


>» New Hampshire forbids use of offensive lan- 
guage in effecting work stoppages. The courts 
have ruled that calling a non-striker a ‘“‘scab’’ 
violates this statute. 


» Vermont outlaws interference with persons in 
attempts to prevent them from pursuing their 
employment. 


» Vermont has a law against “‘sit down” strikes 
which involve seizure of property (an unfair 
union practice under Massachusetts law). 


Anti-Injunction Acts 


The Norris-LaGuardia Anti-Injunction act is 
another important federal labor law which states 
have copied. Congress passed the act in 1932 to 
curb the power of the courts to issue injunctions 
under the common (non-statutory) law blocking 
labor unions in the exercise of their economic 
power. The act applies to federal courts, but 
states have copied it for their courts. The acts 
usually define a labor dispute, forbid the issuance 
of injunctions against certain acts in labor dis- 
putes, and set stringent criteria for the issuance 
of any injunctions in labor disputes. 

Neither Vermont nor New Hampshire has a 
“little Norris-LaGuardia act.’’ Maine has an 
anti-injunction statute, but it is not comparable 
to the federal act. The Maine law does not pro- 
hibit injunctions against specific acts, but it does 
set procedures for issuance of injunctions, such 
as requirements for hearings. 

The three southern New England states have 
statutes modeled after Norris-LaGuardia, but 
they differ in some respects. The purpose of 
these laws, as expressed in the Massachusetts 
statute, is to “limit and curtail the use of injunc- 
tions in labor disputes.” 

The Massachusetts law contains some rather 
important exemptions, leaving the courts free to 
enjoin these exempted acts under the common 
law. Among the activities exempt from the act’s 
protection are secondary boycotts, union pres- 
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sure on employes who have chosen a rival union 
or voted against union representation, and union 
demands for an employer to commit an illegal 
act, such as discrimination in employment. 

These exemptions are quite important, for 
they bear a close resemblance to unfair union 
practices under federal law. Thus, even though 
Massachusetts has not classified all of these acts 
as unfair union practices in its labor relations 
law, it has still left the courts free to enjoin these 
activities. That is an important provision in a 
state whose supreme court has characterized the 
secondary boycott as a “‘weapon that has long 
been outlawed here in an industrial struggle.” 
The state labor board, however, cannot deal with 
secondary boycotts in the law which it enforces. 

Rhode Island also exempts from its injunction 
immunity use of union pressure in cases in which 
another union has been certified. 


U.S. — State Comparisons 


This brief analysis of New England state labor 
law has been limited to statutes dealing with the 
collective bargaining relation. There are many 
other laws which have not been included, such as 
laws on wages and hours, fair employment prac- 
tices, and union financial reporting. 

For analytical reasons this summary has also 
necessarily stressed the differences between state 
law and comparable national legislation. These 
differences can be summarized as follows: First, 
in New England, only the three southern states 
have laws comparable to the National Labor Re- 
lations Act and the Norris-LaGuardia Anti-In- 
junction Act. Second, the state labor relations 
acts have not been amended, as has the national 
act, to proscribe unfair union practices (except 
to some extent in Massachusetts). Third, the 
New England states will allow closed shop con- 
tracts, which are illegal in interstate commerce. 

These differences should not obscure the fact 
that the labor relations statutes are generally 
similar to the national act. They provide the ma- 
chinery for enforcing prohibitions against unfair 
labor practices and for determining union certifi- 
cation through employe elections. 
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Sluggish Improvement in Unemployment 


The usual spring increase in job opportunities, 
especially in outdoor activities, raised New Eng- 
land nonfarm employment in May to the highest 
level of the year. These job gains brought a de- 
cline in insured unemployment in recent weeks, 
but during the first four months of 1960 the level 
of unemployment was fairly stable for the period 
as a whole. This stability was in marked contrast 
to the substantial improvement shown during the 
same period a year ago when many areas in the 
region were recovering rapidly from the recession. 

Even though nonagricultural employment in 
the region has shown a year-to-year gain in each 
month of 1960, unemployment has not improved 
as might be expected. Layoffs and reduced work 
weeks in some manufacturing industries have 
partly offset expanding job opportunities in other 
industries. Insured unemployment in mid-May 
totaled close to 133,000 in New England. Since 
early in April, the number of workers drawing 
unemployment benefits, although declining sea- 
sonally, has been higher than in the comparable 
weeks of 1959. April was the first month since 
November 1958 in which average insured unem- 
ployment in New England exceeded the year- 
earlier level. Higher unemployment especially in 
Massachusetts more than offset lower levels in 
Maine and Rhode Island, but by mid-May in- 
sured unemployment in all of the New England 
states was higher than at the same time last year. 

The number of persons drawing benefits in the 
nation started to show unfavorable year-to-year 
comparisons earlier than in New England, which 
was less affected by curtailed output of some of 
the durable goods industries such as steel and 
automobiles. 
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Both nationally and in New England, the rate 
of insured unemployment under regular state 
programs, which account for almost all of insured 
unemployment, has been above the year-ago 
level in recent weeks because of changes in cov- 
ered employment. In April, as shown in the chart 
on this page, the rate was higher than a year ear- 
lier in each of the New England states except 
Rhode Island. However, the rate of unemploy- 
ment was substantially less than in April 1958, 
when unemployment was at its 1957-1958 peak in 
most of the region. Except for Connecticut, the 
rate of insured unemployment in New England 
has been above the national average. 

One explanation for New England’s recent 
higher rates arises from the inclusion of partially 
unemployed workers whose earnings have been 
reduced sufficiently to make them eligible for 
some benefits. The proportion of workers collect- 
ing benefits in March because of partial unem- 
ployment accounted for 7 percent of insured un- 
employment in the nation. Within New England, 
the proportion of beneficiaries in this group 
ranged from 4 percent in Connecticut to 13.5 per- 
cent in Massachusetts. 

In Maine, Massachusetts, New Hampshire and 
Rhode Island, partial unemployment claims con- 
stituted a higher proportion of workers collecting 
benefits than in the nation. Manufacturing in- 
dustries with pronounced seasonal production 
patterns, such as shoes, apparel and jewelry, are 
especially important in the industrial composition 
of these states. Work in most of these industries 
was curtailed more sharply this year than a year 
ago. It resulted in a higher proportion of partial 
unemployment this year in each of the New Eng- 
land states except Maine. Several of the indus- 
tries largely responsible for this situation, such as 
shoes and jewelry, have made some progress in 
their efforts to reduce the seasonality of their 
operations. The production pattern of these in- 
dustries is still influenced more by seasonal fac- 
tors than is the case in many other manufactur- 
ing industries. 


Labor Market Areas 


The U. S. Department of Labor’s May survey 
of employment in the nation’s major labor market 
areas revealed a relatively stable labor situation. 
In New England and in the nation, there were 
more areas of moderate unemployment and fewer 
areas of substantial labor surplus than a year ago. 

In May of this year, of the 17 major labor mar- 
ket areas in New England regularly surveyed, 
eight areas were considered to have nearly a 
balanced labor supply. Eight others with unem- 


5 








ployment ranging between 6 and 9 percent of the 
labor force were considered to have a substantial 
labor surplus. The remaining area, Stamford- 
Norwalk in Connecticut, had a moderate labor 
shortage. 

In contrast, 12 of the 17 areas were in the sub- 
stantial labor surplus classification in May 1959 
and 13 in May 1958. No major New England area 
had over 9 percent unemployment in May of this 
year. A year ago, four areas had 9 percent or more 
of their labor force unemployed and in May 1958 
eight areas were suffering unemployment severe 
enough to fall into the “distress” class. 

The number of smaller labor market areas 
within New England where there is significant 
unemployment has also declined over the past 
several years. Smaller areas are only surveyed 
when it is judged that a substantial labor surplus 
exists. The number of such areas has decreased 
from 26 in May 1958 to 23 in May 1959 to 12 in 
May 1960. The contraction of textile industry 
employment continues to account for the high 
degree of unemployment in many of the sub- 
stantial labor surplus areas within the region. 

Even in areas of substantial unemployment, 
shortages of workers in some occupations exist. 
For the most part, the unsatisfied needs are for 
the professionally or technically trained and 
skilled workers. Job-seekers are a small part 
of the labor force in these groups. Unskilled 
workers make up a large proportion of the un- 
employed. 


Benefit Payments 


A reduction in the number of workers drawing 
unemployment compensation during much of 
1959 and early 1960 resulted in a decrease in the 
amount expended for insurance benefits over the 
year-earlier levels. In the year ending March 31, 
1960, benefit payments for total insured unem- 
ployment under regular state programs in New 
England amounted to nearly $175 million, about 
a third less than the $261 million paid out in the 
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previous year. However, because unemployment 
did not decline as rapidly in the early months of 
1960 as in the first quarter of 1959, benefit pay- 
ments were nearer to the year-earlier level — 
only 6 percent under the first quarter 1959 pay- 
ments. The year-to-year reduction in benefit 
payments for the quarter would have been 
greater except that some states in 1959 increased 
the maximum weekly benefit. More workers this 
year found re-employment before their benefits 
were exhausted, and this also helped to keep 
disbursements under the recession levels. 

The increase in covered employment which 
accompanied the faster pace of business activity 
in the region during 1959 caused collections of 
unemployment insurance taxes to increase. While 
the total amount spent for unemployment insur- 
ance benefits declined, the aggregate amount 
paid into the insurance funds in the states within 
the region was not as large as expenditures. As a 
result the funds available for payment of bene- 
fits was somewhat lower at the end of March 
1960 than a year earlier. 

Sparked by the higher level of activity, espe- 
cially in durable goods manufacturing and trade 
and services, nonagricultural employment in New 
England during the January-April period regis- 
tered year-to-year gains. The 3,601,600 employed 
in April was the highest since December 1959. 
Factory employment, while above the 1959 
spring level, has been declining since early in the 
year. Seasonal curtailments in apparel and 
leather products especially were contributing fac- 
tors, but strikes and slower operations in some 
durable goods plants have also cut the job level. 

Employment is expected to increase over the 
next few months in a number of industries, 
namely those connected with vacation expendi- 
tures and outdoor activities, and some of the 
consumer goods industries. In the late spring, 
workers were recalled at many garment and shoe 
plants as production of Fall lines increased. As a 
result, insured unemployment continued to de- 
cline. However, the closing of schools in June 
brought a large number of young people into the 
labor force. 
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Exporters’ Use of Port of Boston 


Boston would be a booming port if it handled 
all of New England’s exports. It has long been 
known that only a small volume of New Eng- 
land’s exports move through the Port of Boston. 
The actual proportion of the region’s shipments 
going through other ports is not known, however, 
because no export statistics are collected which 
show this kind of information. 

In order to get some estimate of New England 
exporters’ use of the Port of Boston, the Federal 
Reserve Bank of Boston questioned manufac- 
turers about their shipping practices in a recent 
export survey. On the basis of returns from the 
survey, it can be estimated that about 85 percent 
of New England’s export tonnage moves through 
the Port of New York. 

Some New England manufacturers are closer 
to New York than to Boston, and the two ports 
are not competitive for their exports. If these 
manufacturers are excluded, it appears that New 
York gets 80 percent of the tonnage for which the 
two ports are competitive. This share going to 
New York includes all of the export tonnage of 
one-half of Massachusetts exporters. 

Of the 169 exporters who responded to the 
question about their port usage, 27 used New 
York because they were geographically closer to 
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that port. Of the remaining 142 plants, 37 percent 
(63) used the Port of Boston to some extent. 
Twelve percent (20) used Boston for more than 
one-half of their tonnage. The exporters who used 
the Port of Boston to some extent still shipped 65 
percent of their tonnage through non-New Eng- 
land ports. 

The results of this survey of shipping prac- 
tices correspond to the findings of a study spon- 
sored by this Bank ten years ago (Monthly 
Review, February, 1950). That survey covered 
158 companies. It showed that in 1948 New York 
handled 80.9 percent of New England’s export 
value, Boston handled 11.5 percent, and other 
ports 7.6 percent. Results of the two surveys can- 
not be directly compared because the 1948 study 
covered export value and the recent one was 
based on export tonnage. 


Reasons for Port Practices 

The most frequent reason which the plants 
gave for using the Port of New York was cus- 
tomers’ instructions. Frequency of sailings 
ranked second. These were also the two principal 
reasons stated in the 1948 survey. 

Outside of the 27 plants which reported they 

use New York because of its proximity, location 
seemed to have little influence on port usage. For 
example, of the 55 Massachusetts and Rhode 
Island plants which do not use Boston at all, 40 
are located within 40 miles of the Port of Boston. 
Of the 24 which give Boston less than 20 percent 
of their tonnage, 17 are located within 40 miles 
of the port. 
This article is taken from a study, New England Manu- 
facturers’ Export Practice and Potential, by Prof. 
David J. Ashton of Boston University. Copies of the study, 
sponsored by the Federal Reserve Bank of Boston and the 
World Trade Center in New England, are available on re- 
quest from the bank’s research department. 
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May '60 Apr.’60 May '59 
All Manufacturing 
Primary Metals 
Textiles 

Shoes and Leather 
Paper 
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NEW ENGLAND 
Percent Change from: 
Apr.'60 May '59 


UNITED STATES 
Percent Change from: 


May '60 





BANKING AND CREDIT 
Commercial and Industrial Loans ($ millions) 
(Weekly Reporting Member Banks) 
Deposits ($ millions) 
(Weekly Reporting Member Banks) 
Check Payments ($ millions) 
(Selected Cities) 
Consumer Installment Credit Outstanding 
(index, 1950-52 = 100) 
TRADE 
Department Store Sales 
(index, seas. adj. 1947-49 
Department Store Stocks 
(index, seas. adj. 1947-49 100) 
EMPLOYMENT, PRICES, MAN-HOURS, & EARNINGS 
Nonagricultural Employment (thousands) 
Insured Unemployment (thousands) 
(excl. R. R. and temporary programs) 
Consumer Prices 
(index, 1947-49 = 100) 
Production- Worker Man-Hours 
(index, 1950 = 100) 
Weekly Earnings in Manufacturing ($) 
OTHER INDICATORS 
Construction Contract Awards ($ thous.) 


100) 





(3-mos. moving averages Mar., Apr., May) 
Total 
Residential 
Public Works 
Electrical Energy Production 
(index, seas. adj. 1947-49 = 100)* 
Business Failures (number) 
New Business Incorporations (number) 


*Figure for last week of month 


1,419 
4,330 
8,954 
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3,631 
137 


129.0 
(Mass.) 
86.9 


82.58 
(Mass.) 


157,163 
68,953 
18,854 
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n.a. = not available 


May '60 
31,115 


Apr.'60 May '59 
+ 1 


+1 
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s.r. s.r. 


—r 106,598 


s.r. 


+ 5 232,953 Fe, 


274.1 +16 


141 7 =o 


161 


53,135 
1,715 


126.3 
a7 .9 


90.74 


3,247,617 
1,408,669 
571,168 
267 


1,273 
15,530 





s.r. = series revised 





New England BUSINESS REVIEW 








